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I'rtition for  1)eclarrlory Ruling ) 

. *  Io: Wirelinr Competition Bureau, 
l'elrc.~ii~iniu~iira~ic~ns Access I'olicy I)ivisiiin 

1 'KI I '~ lON FOR I)ECI,ARATOHY HULiNG 

Pursuant lo Section 554(e) of the Administrative Procedure Act. 5 U.S.C. 

R 554(e), 2nd Section 1.2 of the Commission's Ruks. 47 C.F.R. 6 1.2, 

Sprint Spectrum. L.P. ("Sprint") hereby requests that [he Comniission issue a declaratory 

ruling tha! ihe rule set Ionh in the Kansas Corporation Commission's ("KCC") 

Octohcr 2. 2006 Order in Docket No. M-GIMT-446-GlT requiring an eligible 

telecominunicalioils carrier ("ETC") 1 0  apply lederal Lifeline siippon to reduce the cost 

o l a  ralc plan offered hy 3fi ETC (Iiereaf!er, thc "Kansas LiCelinc Rule"). as omposed tu 

ilie carricr'5 Iowc51 cost gciicially :Ivailable rate plan. viiihlc': federal law. I 

Specifically, Sprint iequesls t h a  [he Coiiiinissioii declare that the Kansas Lifeline 

Rule violaies 47 C.F.R. $ 54.403b) and 47 U.S.C 5 ?53(r) becauhe it is inconsistent wiih 

the Coinmision's deicIii~inatir~ii ihal federal Lileliiic siippori "shall" he applied to reducc 



llic LXWI 01' ;iii ET("> lnwc\I-t.n\! gcncr;il.ly av;iiliihlc rcsidcnti;il r iw.  I n  :1ddi4io11. as 

:!pplicd I I I  ;I (~~~ninicrci i i l  Mohilc Radio Scrvicc ("('MKS") provider. tlic ( 'o~i~~ni ; s ion  

zlwuld lurthcr dcclarc tliat llic Kansas I.ilclinc Rule violates 47 U.S.C. $ 332(c)(3)(A). 

hccausc it requires ii wirclc>s ciinipeiitive ETC t i 1  ofFci a rcduccd rate scrvice without the 

ahility lo lawlul ly  r c c ~ v e r   he \iihsidy Irom the federal universal scrvicc lund.? 

1. RACKGROUND 

In Ocloher XIO.5. tlic KCC coniincnced iin iidiiiinislrative ruleniaking proceeding 

(Docket No. 06-GIMT-44h-GlT) to review the adoption of ccnain additional regulations 

and requireinenls applicahlc to carriers design:wd as federal ETCs in Kansas. O n  

Ocioher 2.  2006. {lie KCC released 311 Order i n  the proceeding adopting the following 

requirement: 

ETCs are required I O  allow Lifeline customers to choose acalling plan and 
to apply the Lileline discount to the plan selected by the customer. Any 
ETC that does not allnw customer selection at [his lime must do so within 
150 days [ i t , . ,  by March 31, 20071 of Lhe date of this Order.' 

In other words. the KCC di:ecled all ETCs to apply {he lederal Lifeline discouMs 

IO 3 riiic plan selected b y  thc consumer. rallier than :in ETC's lowest-cost vesidenlial 

late as required hy 47 C.F.R. $ 54.403(b).  Sprint wughl reconsideralion of h e  KCC's 



On Miircli 21. 2007. SpriiiI filcd a (hiiplaim with llic United Slates District Coun 

f o r  the Districl o f  K n i i w s  (ilic “Ciiuri”) cli;lllciiginp h e  Kansas Lifcline Rule and seeking 

injunctive rclicf.” On M;iy X. ? W 7 .  ilic Coun. hy ;lgiecnienl of ihc panies, referred the 

mailer In thc Coinniissioii under !lie primary jurisdiction doctrine. All matters in the 

case have hecn slaycd peiidiiig LI dccisioii hy the Commission 
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11. O V K R \ I E W  O F  UNIVIHSAI, SKHVICK SUI’I’OKI FOR LOW-INCOME 
COSSUI\1ERS 

l’hc TelecL)miiiuiiic3ti~iiis .ACI of 1996. which amended the Communications ACI 

of 1934. 47 U.S.C. $ $  151 c/ .\cy. (collectively. “the ACI”), established a federal program 

IO ensure 1h31 allordahle ~eleconimunicatiuns services are avaiiabie io  all Americans. 8 

This policy objeclive is relerred to as “univcrsal service.” 

Congress de~ermiiied [hat universal service goals would he accomplished through 

compelition. and dirccled die Commission lo c r e a ~ e  D federal universal service funding 

mechanism 11131 would provide fin:incial suppoi1 to hoih incumbent and competilivc 

~ c l e e o i i i ~ i i ~ r i ~ i ~ ~ ~ ~ i ~ ~ i ~ ~  cxricrh tha  saiisry hasic crilrrla cslnhlished hy the Commission, 

Carrier5 i1i:ii qualily I i r  si ich support arc iercrred io as federal “eligible 



t c l c ~ ~ i ~ i i ~ ~ ~ u ~ i i ~ ~ i t i ~ i ~ ~ ~  LXII XI\" ( 1 1  ' 'I3'C~.'' 'l'ti lunlici Coltpress' policy trhjcctivc. ilic 

~ ~ ~ I I I I I I I I S S ~ ~ I I I  tias c\tiihlislicd I2dcr;il tiiiiwrs;iI scrvicc. nrt~li;t~iisms that prtiviilc @lit 

:lssistaiicc to qiialificd. low~-inco~iic co~~st t~i icrs .  Tlicsr uiiivcrs;d scrvicc iixclianisiiis : t r ls  

known as the fcdcral ~ ' I ~ i l c 1 1 1 i ~ ~ '  :ind "Link Up" programs.' 

A. 1,ireline 

The fc'cdcral Lilcliiic prograin reimburses oti ETC for providing quatified. low- 

income consuniers a monthly dixount  or1 the cost of the carricr's lowest-cost residential 

rate. As b e l  fonli it1 lhc Cnnimission's universal service rules. LXeline is defined as 

"3 - retail local service off'cring: ( 1 )  Illhat is available only tu qualifying bow-income 

consumers: and ( 2 )  I f lor  which qualifying low-income consuincrs pay reduced charges 

as a result of amlicalion of the Lifelinc S U D D O ~  omounl described in (47  C.F.R. a 
- 54.403."" 

I O  

Section 54.403 111 the Commission's Rules defines both the amowl of fedesal 

Lifeline suppon w a i l a h l c  to a qualified. low inconic consumer the limuation on  he 

3pplic3tion of s w l i  supporl to 211 ETC's lowest cost residential rate. Pursuant to 

4 7  C.F.R. $ 54.4032). frdcral Lifetilie huppon is comprised of lour assistance credits or  

"Ticrs." "Tier One" siippnn I S  cqud io llie ~tionrl i ly "tiiriffed rcite in effect for- the 



"Ticr Two" srqip~in I \  cqu:il I D  $1.75 per month. "licr Three'. suppon is  cqual to "one- 

ha11 thc iiniouiiI of' :iny state-niaiidatcd Lrlcliiic suppun of Lifeline suppon otherwise 

provided hy the c'anicr. up lo a imarimrini of Sl.7.S per niunth." Il epplicahlc. "Tier liiur" 

provides up I O  an addition~l $ 2 S  pcr month for an eligible resident of Tribal lands. 

provided the additional suppofl ducs not h i n g  h e  hasic local residential mtc hclow 

$ 1  per month. 

Applicalion of thc luregoing federal Lifcline support credits IO B qualifying 

c'ustomcr's hasic residential rate is governed by 47 C.F.R. (i 54.403(b). which provides i n  

pertinent pan: 

Eligible lelecommunications carriers that charge federal End User 
Common Line charges or equivalent federal charges .shall apply Tier-One 
federal Lifeline suppm to w i v e  the federal End-User Common Line 
charges for Lifeline consumers. Such carriers shall a m + y  any additional 
federal suppon arnuunt to a qualifying low-income consumer's intrasta:e 
rare. if the camier has received the non-federal regulalory approvals 
necessary to implement the required r31e reduction. Other elieible 
~ c l e c o ~ i i m u ~ i ~ c ~ t i o ~ ) r ;  carriers shall ~ D P I Y  the Tier-One federal Lifeliiic 
sunpon amount. plus any additional sumon m o u n l .  to reduce their lowest 
rarifled (or ollierwise eencrallv av3ilahle) residemi31 raw for rhe services 
cnuinemcd i n  Seclion 54.101(a)(l) ihroudi  laM9). and charec Lifcline 
consoriiers the resultine 31nouii1.l~' 

I n  adupling ilic rep~la(io:is discussed :!how. rhc Coinmission clarified thnl a 

federiil ETC must apply ihe lederal Lifeline suppoi1 il receives IO the carrier's lowesl 

gciicr:lll) ailzble ra1c lor rhe Supponed Se:viccs. 



'1'11~s~ nilch rcq:tirc i h t  c'ari icn d e r  qii;ili(ictl low-iiicoiiic consumers dir 
scrvices Ilia1 nit ist  hc iiiclutlctl witliiii l.ifcliiie scrvicc. as discussed morc 
(idly hclou. i iduding t( i l l . l i i i i i t~ir i ( i i i  scrvlcc. , ILEC's providing Lifclinc 
service will he rcquircd to w i v e  Lifeline cusionws' federal SLCs and. 
condirioned on statc :ipproval. to pass tlirougli io Lifeline coiisumcrs an 
additional $1.75 i n  ledesal suppon. ILECs will then receive a 
corresponding aniount of suppon from the Iiew suppori mechanisms. 
Other clieible ~elecoiiiniuiiications carriers will receive. for each 
qualifying low income consunier served. S U D D O ~ ~  coual IO the federal SIX 
C ~ D  for primary residenlial and sinEle-line business connections. ~ l u s  
$1.75 in additional federal supnon conditioned on slate amroval. The 
federal suppon amount nuis1 he passcd through to rhe,consumer in its 
entirety. In addition, a11 carriers Drovidine Lifeline service will be 
reimbursed from [he new univerhal service S U D D O ~  inecha'nisms for heir 
incremental cos1 of Oroviding toll-limitation services to Lifeline customers 
who elect to receive tlieni. The remahitie services included in Lifeline 
Ji.c..  thc sumoricd scrvica orhcr than toll-limilation service] must be 
provided to qualifvinr low-income consuiners at the carrier's lowest 
tariffed (or otheruise eenerally available) rate lor those services, or at the 
state's mandated Lifeline rare. if the state mandates such a rate for low- 
income consumers. 

Commission Rule 53.303(h) is unambiguous. The Coniniisyion clearly stated its 

intention to only apply the Lifeiine discounr to an ETC's lowesl cost residential rate. 

Indeed, iii so doing. the  Cwnniission re!ied on ibe Joint Board's recommendarion that the 

"Lifeline imc" must he "llie carrier's loucst comparable noli-Lifeline rate reduced hy ar 

least tile X S . E  Inow .w..x~ 3niounr redera] suppon."ls Commission R U I C  54.403fb) 

d w  .<peaks iii  w i n s  oI q ~ p l y i n g  t h e  Lilcliiic su;rpo~i :mount to k c  "Iou'est isriffed (or 
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1111icIwis1~ p ~ i i ~ I ; i l l y  :iv;ii.l;iIik) ie\I(lczi{i:d ri i lc" - 1101 i i i i i l tqdc rcsicknti:il rates. 

, ~ c c o r ~ ~ i n g ~ y ,  : ~ I I  tixicia1 I : I I ' ~  i i i i iht  :qyiy t~ic  Ic t~cr ; i~ I.ilcliiic wiiliorl tjiscounls r e j w c  

ilic ~ " o s t  (11 h r  twricr's \ii iglc lowcst rc\.idcii~ial I;w. :IN ~ l i c  cost o l  any rcsidcnlial c a ~ c  

plan the carrier otlcrs. 

1%. I,ink Up 

Thc lcderal ILink UIi program rcinihurses liTCs for providing discounked servicc 

acti\,alion or iiistall~~tion c.liaIgc\ IO  qualified. low-iiicoinc consumers. Consunws  

qualifying for  Link Up iissistatice x e  eligihle 10 savc up  to 50% of the Titst $60 of the 

ETC's custoinary servicc ; i c~ iva t io t i  o r  installacion cliarges (;.e..  he subscriber will 

receive a SO% discount or 530.~X1. whichever i s  less). Qualified, low-incomeconsumers 

residing on federally-rccogn17.ed Tribal lands may receive an additional 570.00 to defray 

100% of Ihe service aclimlion or installa~ion charges h e i w e n  MINI and $130.00. 

Eligible consumer?; may 31So establish a n  interesl-free 12-monili deferred paymenl plan 

lor the :emaiiiing activ~~tinii oI i i istallation charges n l  up to $200.00. F d e r a l  Link Up 

assistance may only he applied once to iniiintc .;ervice a( ilie sanie principal residence. 

and Link U p  assislaiicc cannni  hc applied in cuslonier Pacililies or equipmenl, including 

i he  cost 01 the i~ust~iniei~'s pliuiir. 

C.  

I n  Kanhcs. Sptint'\ Lildi~ie 5c;vice oflct-iiig is hased on the Company's lowest- 

cost $29.90 base I31c plali (c:llled i1ie Sprint H:isic Plan). which inclodes 200 Anytiriie 

hlinules and unlimiled Xiphi :ind Weekclid h'linules The calling wea for Sprinl's 

Lifeline service ofrering 15 !:aiional. so Lifelinc customers may make outgoing long 

d15isncr cd ls  \ ~ i i l i ~ ~ ) u i  i i i c~~ni~:?  ~ i i  tlddilional ciia;gc .After applying the iota1 $13.50 

~ ~ , j ~ ~ : ~ j  !.l.:f~l~~,,, c ! . L L , , , . ; : i ~ , :  5 : ~  ~ : , i  ,.,!,I,:!..,~,I< .I:,.. :,,;,,! 5 i h  . IO pet ti:nmli fo; L.:feilnc 

Sprinl's 1,il'clitir Scrvice Ofl'wiiig in Kansas 



with tlic Cwiiniission's n i l c s  

Coticcivahly. iintlcr 'tlic Killisis I.ilclinc Rule. 311 cligihlc I-iklinc subscriber could 

clioose to sigii tip l o r  Sprint's 5149.99 niondiiy r:w plan which conics with 4 W O  

"Anyimc hlinutcs" (as opptiscd to the Sprinl Basic Plan) and reccive 3 $13.50 discount 

of[ the S 149.00 iiionthly rate. resulting in a Monthly Recurring Charge ("MRC") of 

9136.49. For a Lifeline consumer whose total household income i s  at or helow 150% of 

the federal poverty guidcliiies - a stiltus that  qualilies sonwone lor Likeline assistance in 

Kansas - a X136.YY nionlhly hil l  would account for more than 13% of the Lifeline 

consumer's net inon:hly Ilousehold income." Of course. Sprint also offers rate plans 

with higher monthly rates. Surely, in adopting its Likline d e s .  the Commission did not 

intend for qitalirying low-income consumers to subscribe to 3 carrier's premium plans. 

Rather, the Comtiiissioii'r go31 was simply to ensure that !ow-income subscribers 

"maintained access IO telecotnrnunicalions services." I t  was this same goal that led tlic 

Commission IO lolinw the Joint Board's Recommended Decision in requiring ETCs to 

offer voluntary toll-Iiiiiitaiion without cliarge tu low-income consumers. 

I n  
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111. S'I'AI'I< Al)~llh'lS'I'HA'I'ION OF ' I ' IIK l ~ I < I ) I < K A I ~  UNI\'EHSAI. SI<HVICE 
I 'Ko( ;HAMS I S  s~ll~,jlx:I ' IO c~~blbllssloN o\'I.:HSI(;HT 

A. 

Scclit)i i  ?14(c) t i l  tlic Act provides 11iat ;1 State c t inmi is~ i~ in  - hew ihc KCC - has 

tlic :iutlicirily and rcsptiiisihility t o  dcsignat.c canicrs 3s cligihlc t o  receive federal 

univcrsal scrvicc suppon. Pursuant to this delegated ;iuthority. the KCC, in 2000, 

desigwletl Sprint ;IS 3 cotiipctitivc federal ETC for a defincd Fogmph ic  "service area" 

within the St;1te of  Kmsas."' Scclion 2.54(1) of the Act funhcr(Hov&s that aStace may 

adopt additi(ina1 rcgiilalions governing the pruvision of universal service wiLhin i ts  

jurisdiction. provided: ( I )  any additional regulntmns arc not inconsislenl wih ihe 

Commission's universal service rules; and (2) the State adopts a separxe funding 

mechmisni to suppon compliance with the additional requirements. Section 254(0 

providcs in peninelit pan: 

'l'ht. Kaiis;ls Lifclinc Rule Vinlulrs 47 U.S.C. 8 254ff) 

A State m a y  adopt regulations not inconsistent with the Commission's 
& to preserve and advance universal service. I . . .] A Stace may adopt 
replal ions to provide for additional definitions and standards HI preserve 
and ad\:ance universal service within that State only to the exient that such 
reeiilations :idopi additional swciCic. predictaide. and sufficient 
meclianisriis IO S U D ~ O I ~  sucli definitions or slandards that do not rely on or 
hurden Federal iiiiivctsal service supoon niechanisnis. 

Thus. Lvliile the  KCC tmay havc sotile discrelioii tu adopt additional Lifeeline 

requirenlenls. i t  cannot impleinenl a rule lhal i s  incontis+ent with Commission Rule 

?I 



11. 

A S~atc's adoption 0 1  a&itiotwl iiliivcrsal service rcgulotit~ns may he runlm 

restrained hy cenaiti jurisdictional limitations. Spcilically wlevanl 10 this case are h e  

jurisdictional limitations SCI fonh in Section 332(c)(3)(A) of the Act. which expressly 

proliihits State regulation of CMKS cxrier rates and entry as lollows: 

'l'hr Kansas IXdinc  Hulr Violales 47 U.S.C. 5 332(r)(J)(A) 

Notwi~hstanding sections 152th) and 221(h) of this t i c k ,  no State or local 
Eovemnient shall have any authority IO reeulate the entry of or the rales 
charred bv any coiiiniercial mobile service or any mivale mobile service. 
except that this paragrqh  shall not prohihit a State from re dating the 
other ternis and conditions of commercial mobile services . . . . 

Although a State mayipelition the Commission, pursuant to 47 C.F.R. 8 20.13, for 

an exemption from Section 332(c)(3)(.4), the KCC has not done so. Without such an 

exemption, !lie KCC's actions violate federal law because compliance with the Kansas 

Lifeline Rule requires a CMRS provider designaied as a federal ETC to provide an 

equiv3lent inonthly service discount IO qualified. low-income consumers dial is not 

lawfully reinihursabk lliiough federal universal sewice suppofl, thcrcby amounting In 

$2 

21 rate regul- 1111011. 

More specifically, *cause 47 C.F.R. $ 54.403(b) prohibils an ETC h m  applying 

Cederal Lifeline zssistimce to reduce the c o s t  of any  raie p!an oiher than the carrier's 

1ou)est cos1 genrr~ l ly  zr:ii!nb!e residemi4 rate plan. ihc ETC could not properly seek 

reimbtirrenient from the federal universal sen ice  f u n d  for discounts required IO he 



;ippliccl io piciiiiiiiii IWC I i l i i t i \  t i i~ i lc i  the ti:iiis;is L i l c l i i i c  Kiilc. 'llicrclorc. cmie r s  x c  

ltircc(I 111 cli:irgc ;I t \ i t i ~ : l c l i i  p w c  t o  l.i icline cusi~i11icrs t l m  tllcy clwrgc io tlicircurtinicr 

h a x  iii.l:irgc. 'lliis KCC rcqiiircmcm IO cliargc :I ccnain price {or Sprinc's serviws - 

will ioul I I I C  iihiliiy io reck 3 IJSF payment lo r  thc diilcrenct in i l i c  Lire.(& raw and ihc 

rcgular F ~ I C  - -  15 a dirccl rcgt1laiioii of Sprint's .raies." I'IK KCC's unlundcd mandate. 

iherclore. consiiluics SI;IIC r:iIc rupulalion preempted hy Section 332(c)(3)(A) of the Aci. 

I\'. CONCI,L'SION 

The Kaiisas Liicllnc Huic violates lcdcral I ; I W  iur the lollowing ihiee reasons: 

( I )  compliancc will1 the Kansas Likeline Rule would require a federal ETC i o  

inapproprialcly apply federal Lifeline suppon IO reduce ihe COSI o f 3  rate plan sekcted 

by the consumer. rxher  than the carrier's low~csl COSI residenlial raie.pIan. as required by 

47 C.F.R. $ S4.40Xb); ( 2 )  i t  IS inconsistent and canno1 be rpconciled with h e  

Cornrnission's uniwrsal rervice rules in violalion of 47 U.S.C. 5 25qf) :  and (3) 

compliance u i t l i  [lie Kaiisas Lirelinc Rule would rcquix  :I ChlRS provider designaced as 

a federal ETC 10 provide ill1 equivsleiii monlhly service discount 10 qudir ied,  low-income 

coiihuniers ilia1 wil l  tioi he rcinihuined hy  redera1 uni\ersal service suppon. As a'resull, 

IIX iule \*,auld i i ~ i p c t n i i ~ ~ i h l y  regulale 3 rMRS csrriet's raws i n  violxion of 47 U.S.C. I: 

332(cX3)(.A!. 
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ATTACHMENT 2 



Addressing Rcquirrments lirr Designation ) Dockel No. 06-tiIMT-446GIT 
of Eligible l'elccnmniunications Cyanicrs ) 

1. INTRODUCTION 

I .  Spnnt Ncxtrl (.orpiration ("Spnnt Ncxtcl"), through wunsel and pursuant to 

)< S.A. $ 5  66-1 ISb and 77-529, K . A  R $ 82-1-235 and applicable sdatwtes and regulalhs, 

respectfu!ly submits this P'eii!ion for Reconsideration and Hearing of the "Order A d w i n g  

itequiremcnis for I)esigiiaticin of I~.l!gihle Telecommunications Camers" issued October 2, 2006 

("t.7C Order"). For the rcasiins set fnnh below. thc Kansas Corpration Commission 

<"('ommission") cliould reconsidcr cr~tzi i i  is:u.es 01 (xi and law set lorth in the ETC Order, 

specifically. Sprint '\'exlei requests that tile Commission reconsider adoption of the f d o w i n g  

rcquiicmciits 

(a)  That ctinipeti t i \ ,c eligible :elec(,niniunicalic~ns carriers ("ETCs") imlude 

langueee in 211 their advertising in lheir Kansas FI'C arcas explaining thcir obligation to providc 

universal zcwicc and iiirlude iiiformation oii how cuctonieis can contact the Commission's 

Oifice of Piihiic Affars and Coiisunier Protection. L7'C Order, 12- 13, 7?(a)-(b). 

(b) That EK> (1121 do not pro\:idc unlimited locd usage must offer freer per 

nlin'jte blocking iiThical ussse { < I  I ~ k l i i i ~ .  customcis w i ~ l i i n  90 days. E7C Older, 16, 77(c). 

I . 





:A. ' I  hc ( '<b i i i tw l i l i v r  l<l'(' Ad\crlisinc I4rc$uirenirnts \'iolate K.S.A. 5 66- 

I .  

,A> ii tlircsiiold in;i1tu. ihv C.<iiiiniissi<>ri i5 wilhoul ,junsdictitm (11 author i ty  1o 

rqulatc  o r  i l ircd tlic fciri;i 01 c ~ m ~ r i i i  t i c  a ~ v i ~ c l c s s  wnicr's zdvcnising niatenals. Kansas law 

c x e ~ l l p t s  wi~clcss carriers lrotii all Ionns of' Coinmission regulation. and the slate statutes do not 

provide a n y  exceplkn CCxr \circIcss cxners  thal are dcsiynalul 8s 1 % : ~  h r  put.poses of  receiving 

rcderel universal scr\'icc supporl 

'I'hr (~oriiinirtion 1 s  I'rohihilcd f ron i  l<r.gulaIinK \\'irtless Carriers 

0 .  

7 .  

Tlie sewicc of a Iclcphoiir public utility. othcrwisc authorized to transact business 
pursuanl IO K.S .A.  6h- I3  I and amendmcn!s thereto, rclating 4 0  tllc provision of' 
radio ciimmunicalion, including ccllular radio, which is one-way, two-way or 
mullipie, hctuecri rnohile and base stations, hetween mobile and land stations, 
including land line reiepllones. between mobile s:ations or between land stations, 
5hall no1 be suh!ect to !!l~e_lul.sdiction. reeulalion. suDewision. and control of the 
Z a e s D o r 3 t i o n  commission. (Emphasis added). 

K . S . A .  $ hh-I04a(c) provides D S  follows: 

Similarly. K . S . A .  6 O f L I , l 4 3 ( h )  pro\,idcs that "no radio common camcr shall be sub&ct 10 the 

JE~sd ic l i on ,  regu!ation. zupcr\~isiim acd control of- the slate corporation commission." Shortjy 

afTcr thc eiiaitliicnl of tlic t;;iliisu Telewnlmunjcati0ns Act, h e  Commission wnfirmcd .rhal 

'wireless providers a i r  5la:utiirily cxcr?ipI (iom Commissicln jurisdiction" as a rcsull 01 thesc 

s:aiutes. 

x 

I 

The Kansas Suprcmc Cnun has similarly interpreted K.S.A. $ 66-1,113(b) as 

p:ohihiting the Cnrnmissirm from assening s v  jurisdiction, supervision or control over wireless 

camers. 

broad]! cofisirued !he ~ l a l u l e ' c  applicalion 2s follows: 

!n CCRB ,'. Konsos ( ' m y w o i i o / i  Cb/nniissro~~.  F I  ol., 264 Kan.  2-63 (1998), the 



1,'rtiin 3 str~igl~l l imv3rd I c~d i i l&  o1 'K .S .A~  $M-I.l43{h). i t  pr(dii4,its.tlic KC:(: (ion1 
earrcisiiig oii,v jurisdiction, regulation. >upen,ision. o r  conlrol over ln610 coil1tllotl 
camcrs. K S.A. (;66-l.I4Nb) dues not merely prohibit the rcplatron of' rates or 
markct entry WL'I radio ctmmon camcrs, as 47 U.S.C. 9 3321~) does. K.S .A .  
gb6-I .143(h) imposes a broader prohihition on the K<'<:'s regulation c > f  radio 
common carriers than 47 U.S.C. $33?(c) invnsees nil a statc'z rcgulatinn *if radio 
c(imrnori c a n m s ~  In coinpanlip the lenpuage of the two siaIWcs, K.S.A.  $60. 
1,143(b) uses much broader lanhuagc than 47 U.S.C. $332(c)  and shoukl he 
interprctcd as such. 

Id. at 392 (emphasis in original). 

Y. Thc competitive EI'C advcrtisiiig requirements set lorth in the ETC Order clearly 

Call within K.S  4 .  9 M-l.l43(h)'s pmhihitiim against  thc regulation. supervision or control of 

wireless c a m a s .  Scr C'L'RB, 263 Kan. at 392 .  The rules would rrguvlatc not only the form and 

cocicnt of marketing malerials used by wireless camers to promote their services. but would also 

require a wirclcss ETC t o  annually cenify compliance with the sdvertisinf requirements and 

repon detailed i!iformalion ahout Ihe canier's advenising eKorls. As a result, the Commissiiln 

should reconsider adoption of the adveiiising requirements as i t  i s  uri;llout jurisdiction lo enrorcc 

the rules against wireless camers 

2. Xiothing In The ETC Designation I'roccss Suprrrcdcs The Sfatc Law 
Prohibition Against Comniission Regulation 0 1  \\'irclcss Carr ie rs  

10. Although the Commisrtoil acknowlcdges the limitations imposed hy K.S.A. $ M- 

I , l ~ ? ( b ) ,  il susgesis (lie S I ~ J I C  does not apply il) r l i i s  c3se brccuse "Iwjireless carriers that seek 

EI'C designziion cor ihc purpose of receiving Iredcral] universal service support submit 

themselves to ilic Commission's jurisdiction and assent t o  thc imposiiion or certain conditions 

for tile purpose of rrcetviiig tliat des!giialioii." ETC Order, 7 3:. Spnnl Nexlel resp&ully 

d i s a p e s .  70 the contrary. no:hing In tlir E l - C  designatinn process grants to the Commission 

pester junsdictton or au:honty i l m  w2s Lpiiled by {he Kansas Lcgis!ature. J h e  Cornmisston is 

3 creirturr o f  c i a i ~ l i c  2nd musi act within rlic confines of i t s  enabling statutes .%e Konsus 

4 



caiiiiot wiiil.r suh.Vc'c iiintlcr jurisiliiclion !I? cti~iseiit. !v;ii\~ci, o r  rs lqycl ." ) .  S i v  nho Arrndmn 

/-'t,rrilt:er, L 1'. t'. .Yorp~' C O U I I I I  Bo' o(/.quclr;arion. 5 x 3  N.W.?d 353.  351 (Nch. (.*I. App.'199U); 

Nlarh.rlf 1'. (~unimoirrvdth, 507 A ?d h30, 636 (Pa .  1989). 

11. 'l'lir C'uniiirlilivr El(: .4dvrrtisine Rrpuirrnirnts Violstr 47 U.S.C. 6 254lQ 

1. Thr Curiiprlilire KI'C Advertising Hequirrments Are Inronsis(cn1 
With 'l'he FC.'C's tlniverrul Servire Ruler 

13 .  As noted ahovc. 47 U.S.C. $ 254(f) rucogni/.cs that a state cunimissionmay adopt 

additional l.Yl.(: rcgulationr "not Incniisir(ent" with die FCC's universal s en ice  cuks. (n this 

case, the cninpetitive E'TC advcnising requirenienrs set forth in the Ei'C Order are entirely 

Inconsislent with 47 L!.S.c'. p 214(c) and 47  ( : . F . K .  9 54.201td), which similarly provide that a 

rzde:al ! 3 C ' s  advenising ubligaiion i s  limited to: 

Advenis[ing] the awllability of (the scrvioes enumerated in 47 C.F.R 
54 lOl(a)(l)-(a)(9)] and the charges therefor using media of general distribution. 

47 U.S.C. 6 214(c)(l)(U) and 47 C.F.H.  6 54.201(6)(2). 

Order's competitive ETC advcrtisicg requirements go far beyond the 

Ccijcral advenising rcquircmcnt arid are entirely urnelated IO the federal obli.gition 10.advertisc 

thc "avaiiahility o f .  and "cliaigcs lor" Ihc rupponed scrviccs. Indeed,  the E7.C Ordrr :r 

sdvefiising rcquircmcnls mand;,tc thc ad\,cnisinp 0 1  a cornpctitivc El . ( l 'S  "universal Service 

ohligztion." ccntact infomiation for !lie Office of I'uhlic Ar(airs and Consumer f'rotection and 

information ahoui tenliiiiatioii tees While a conipetitive ETC's "ilniversal service obligation" 

may be related to the "a\,3113bilily o f -  and "c1iarpe.s for.' the supporied services, i l  is entirely 

unclear because Ihr L K '  Orucr fails 10 derine which "univtrsal service obligation" is at issue.' 

In an! event, thc rcqui;cmcnt to adw-i isc contacl infomation Tor the Office of Public Affairs 

and Consumer Proleclion and informa:inn about Iemlin3tlon fees is clearly unrelated 10 the 

' S C E  Section 111. j i j ( r C 1  

- 
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;Idvc;c:ring rc:quircmcnt sct I f r i l l  111 47  \.!.S.C' $ ?14(c ) ( l ) (H )  and 4'7 (".l'.l<. 4 54.?OI(d)(Z). At 

110 timr has tlic I:(:(. wnstrucd the lederul advunisilll: requirenwnt a s  extending hcyond thc 

oblipaliiin to advcnihc the :li,a:lahility of And cliargcs fw thc supported services. Accordti1gly. 

thc compctitivc E'l C advcnising rcquircnicnts arc iiiconsis{ent with tlic I T C ' s  universal service 

mks and must he rescinded. 

2. l h e  C.'ornpclitivr C Advcrticinl: Hcquirements Arr Not 
Conipctidirrly Srurral 

IS. The conipetilivc FTC advenising rcquircmcnts tldupted by the Commission are 

also inconsistent with the T;CC's universal service rules hccausc they violace the pmncipie of 

cornpctitiw neuirality. In 19Y7, [he FCC adopted the principle o f  competilive neutrality as H 

core principle For its universal service d e s . '  This principle incans that universal service rules 

must not hvor one competitor or lrchnology o\er another. In i ts March 17, 2005 Order adopting 

additional rcquircmcnis for c ~ m c i ' s  dcsigiatcd as EI'Cs Gnder 47 U.S.C. $ 214<e)(6), the FCC 

runher ccutinncd slate rcgulaiors Io first considcr tlie extent to :vhicll a panicuiar reguiation is 

necessar) to protect consumers. as well as the extent to which i t  may disadvan:agc an ETC 

specifically hecause 11 is  not the incumbent 1IC. '  

I(,.  Contrary to the uni\crssl senjicc pnnciplc of  competitive neutrality, incumbent 

LTt3s a i r  crcmpt fitmi tlic lour cmnpcti:ivc ETC ad\,enicir!g requirenlentr set ionh the E?'(' 

Order-. l l ie  solc basis 6ir this cxanplion i s  the Coinmission's finding that "1 slime incumbent 

!::TCs are required to include sccli inlormation in thejr telephone directories their  customers have 

r ~ a , j y  access IQ !his inforniaiion.'. H'C Ordo.. *i 1.; n .  19. E i ~ n  i f '  true, &e advMising 

__ ---- " . - r .... . .~  . ." . - .  



ryuircincnts iiii1io.wl t i i i  i ' iiiiipciiriw I:l.('s arc lm  iiiorc lwdcnsonic and stringent than tltr 

ohligation to placc 3 nolice I I I  Oic incumbcnt's lulc~hnnc directory.' l lnlikc the incumbent 

E K s .  competitiw I W ' 5  u,ill hc  rcquircd to upend OwirIcunent - 2nd in many cases national . 

irdwnising cwnpaigiis I n  specially 1 3 i h  their advmiscinrnts to satisry ihc unique rcquircmcnts 

o f  the U C  Order. Mureover, Ihe E l ( '  Ordrr could hc wnslrued such that competitive EJC.s 

\vi11 be ohligated to  inclut lc l l i c  rcquircd notices in cvsg advenisement 1h3t may find ias way into 

Kansas ,  rqprdless of !lie incdia channel used. Thew highly diylaralc rcquircmcnts clearly 

discriiliinztc against competitive ETCs so1ciyhcc:ause they are not the incumbent and, therefore, 

mcs: be rcjccrcd as violating Ihe principle ofcnrnpclili\e neutrality 

3. The Conipeti l ive E'I'C Advcrl ising Requirrments Constilute An 
Unfunded Mandate 

17. Tlic Commision shuuld furiher reconsider adoption of the competitive E l C  

advertising rcquircmcnts hcc.zusc compliance with the rules will burden :he i d c r a l  univcrsal 

~ U Y I C C  fund in vidation of 4 7  iJ.S.C. $ 254(f)  A s  noted above, 47 U.S.C. S: ?54 (9  provides (h3t 

2 slate conniission may adopi sddirional ETC rcpulatory ohligations only to the extent that they 

zre separately funded hy stair cniveisal renrice :nechanisrns and do not burden the iedersl 

uoiscrsai servicc Cuulld: 

A Statu niay adnpt rcguli!:i<ws to ;,ro\,ide for 3ddi:ional definitions and standzrds 
i o  preserve and advance universal service within that State only to :he extent that 
guch ree&tions adont additional specific. orcdiclable. and suificient mcchznisms 

- -. 
' In Tact; Sprint Ncxiel questions whether the Coinmisslon cBn fvcn compare thc obligations. It 
j: doubtful whcthcr a local lclcphone djreciory qualities as "mcdia 0 1  general distrihution" as  
such di;ectones are gciierally distrihu;ed on14 10 customers of the incumbent ETC. Under 
federal lau,. every ETC has the cbl:gbtion to adveriise' th r  availabilily of h e  .ren,ices enumerated 
i n  45  C.F.R. S. 54.10i(a)(l)-(a)(9) 2nd the charges therefore using "media of gencral 
di-trihution" 47  C.S.C. .! Z14(e) Because of thc limited distribution of local telephone 
direciones. the incumben: Ir'l Cs. inclusion of such infotnation in those directoncs may fail to 
sai is fy  the Ceders1 :%l\:crlis~ng oh!icai'ion in any  respect 



wlll have to s?ecia!ly tailw thcir arl\~cn,ring iiialeriills 10 !he s1aie-spzcific Krnsas requirements. 

The addilional cosis associated u,irh :hese etlurts may he apprt,pnalelg coinpensated through chc 

application t i l  lrdeisl universal scnJicc zuppon. A s  a result. comp1i;mce with the competitive 

ETC ad\mlsing rquirrmcnts will necessarily burden the Ccdcidi universal scffice fund in 

violation or47 (J.S.C. 5 254(i). 

19. In addition to thc dclrc{s addressed above. the Commission should also reconsider 

sdopllon of Ihc compelliI\'e 1 3  C advrrl isi i ig iequircmciits hccausc tllc rules are unrezsonably 

i . ~ p c  and merbroad. First. lile E 7 T  Ol-o'cr f a i l s  IO dd inc  ~ l i c .  Conn a i d  content of any  of thc 

p:csmhed iiolices lo he included 111 i~ ~'r,mpctit!\,c 1X'I'C.s ad~.cnisemeiics. F a  examplc. {lie E7T 

()ro'r,. !ails IO describe rlic "unive;sal .service ohlrption" coinpciitivc ETCs are  requircd to 

1n10nm consumers about. ILikcwise; the /:TC' Order i.rifs to specify w!lat inrormation nlusl be 

providc.d conceniing a coinpel1iive ETC'!: lernlination fccs In lac:. the ETCOrder is \.inually 

silent 5s t o  w b t  would ioiistiiuie conipli;ti:t !angusge other tkan  a general directive to "work 

- 
* Consisten: with the iequiremcnls of 47 U.S.C. $ 25411). the Conlmission h2s adopted additional 
requircments appiicahie io camers dcsipaled as eligible IU rcceiVe siale Supporl I T O ~  the 
K;ansac Univcrszl Servicc Furid ("KCSF'). The KUSF ;equirerneiils are not at issue in  Ihis 
proceeding 


